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Something to think about...

“A verbal contract isn’t worth the paper it is written on.” - Sam Goldwyn

Oxymoron Of The Day: The Pre-Negotiation Agreement

If you are in any way involved with a commercial real estate
work-out today, you have probably been asked to sign a “Pre-
Negotiation Agreement” (PNA). The PNA usually shows up in
your e-mail inbox about 32 seconds after you have called your
loan officer looking to chat about a loan modification or exten-
sion.

In its essence, the PNA basically says three things:

1. The parties have an existing loan that is evidenced
by loan documents.

2. The borrower has requested that the parties engage
in negotiations regarding changes to those loan
documents.

3. The discussions are negotiations only and no

agreement is being made to change the loan
documents unless and until a formal written
amendment is signed by the parties.

You might say that only attorneys could come up with a binding
written agreement whose sole purpose is to state that nothing is
being agreed to. (You may have to read that a couple of times).
However, these agreements are useful in many states — but
have limited utility in lllinois. A little explanation...

During the last true real estate upheaval (late 80’s and early
90’s), many creative borrowers filed lender liability suits against
banks because their loan officers had “promised” them loan
extensions or modifications while (pick your favorite): eating
lunch, eating dinner, golfing, drinking on Rush Street or talking
on the old Motorola cell phone-in-a-purse. These lawsuits
actually gained some traction and (at the very least) delayed
foreclosures. In lllinois, the “Credit Agreements Act” was
passed in order to do away with these types of lawsuits. The
CAA requires that any agreement to modify a credit arrange-
ment MUST be in writing (so much for loan re-negotiations at
the Cubs game). Many other states, however, do not have
these statutory protections and lender liability suits in these
instances are still somewhat viable.

The PNA was developed to help do away with nuisance lender-
liability suits by establishing the ground rules for loan modifica-

tion negotiations. The PNA should not be objectionable to the
average borrower. Each side is agreeing that all talks are nego-
tiations only and “nothing they say may be used against them”.
If negotiations ripen into an actual agreement, the agreement
must be in writing (just like the CAA requires). Once the modifi-
cation agreement is signed, the PNA no longer applies.

Of course, lawyers could not leave the PNA alone and some
have tried to extend the PNA past the simple “agreement that
nothing has been agreed to”. Many PNA’s will include confi-
dentiality agreements so that the terms of the negotiations do
not become part of a playbook for other borrowers. Other
PNA’s will include agreements that negotiations are “inadmis-
sible” in future litigation or warnings that the borrower should not
"rely" on any negotiations. Most of these additions are not
objectionable.

However, more draconian provisions are creeping into the PNA.
Many times we see: (1) representations and warranties that no
lender defaults exists and that the loan documents are “fully
enforceable”; or (2) outright waivers of all claims against the
lender. If these provisions are included in your PNA, they
should be stricken. Remember, the purpose of the PNA is to
simply state that “the parties agree that nothing is agreed to".
By including reps, warranties or waivers benefitting the lender,
the borrower is giving up valuable rights without getting
anything in return. These types of representations, warranties
and waivers may ultimately be included in the actual loan
modification/extension agreement, but they should not be
included in the PNA.

Therefore, when presented with a PNA, be sure that you are
agreeing to nothing. As odd as that sounds, that is the purpose
of the PNA. However, if the PNA contains provisions whereby
the borrower represents, warrants or waives anything with
respect to the lender or the loan documents, it is time to have a
trained set of eyes determine the legal effect. It would be a true
shame if you signed a PNA and actually agreed to something
because 100 times out of 100, that agreement will come back to
haunt you.
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