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Quote....
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“Deed in lieu of foreclosure” are five words that seem to be 
on many lenders’ and developers’ minds right now.  In just 
about every real estate workout that we handle, this is a 
consideration. So, when is the right time to offer a lender a 
deed? Here are a few things to think about:

1. Check your ego at the door.  Think realistically - what is 
the value of the property today and what will it be worth a 
year from now (the length of time it will take the lender to 
foreclose if you put up a little fight)?  Be realistic. This market 
is terrible. Even the best real estate developers cannot work 
miracles in this market. If the value will not be more than the 
debt before the lender can finish its foreclosure – consider 
offering up a deed-in-lieu of foreclosure.

2. Can you do anything between now and a year from 
now that will drastically improve the value of the real 
estate (change zoning, obtain tax credits, find tenants, 
create a TIF,  change to rentals, etc.)? If yes, how much 
will it cost to do those things? If you can improve the value 
significantly, the lender may let you try, which could score 
you points on a release of a guaranty or even make you 
some money. However, if there is nothing that you can real-
istically do, consider offering up the deed. 

3. Is there a personal guaranty? If yes, does the guarantor 
have any assets that can be reached by the bank?  If the 
guarantor has minimal or no assets (or there is no guaranty), 
offering up a deed-in-lieu makes perfect sense if the 
property is under water. If there are assets and a guaranty, 
then the deed may not be accepted by the bank without 
some continuing liability to the guarantor. However, this 
does not mean you should not offer up the deed any way 
and see what happens. You never know. 

4. Have you tried everything that you can do to sell/rent 
the property without success?  In this market, the lender 
might be willing to approve a sale for less than the outstand-
ing loan balance. 

5. Have you been in constant communication with your 
lender? If not, start now. Communication is key.  If the 
lender knows you have done absolutely everything you can 
to help the lender, you will have increased your chances that 
the lender will accept the deed and release the guaranty.  
Even if you haven’t done everything you can do, at least 
make the lender think you have by over communicating.  
Avoiding the lender in hopes that the problem will disappear 
is not a workable alternative.  

6. Do you have a good lawyer? This is like a stunt on TV – 
DO NOT TRY THIS AT HOME. It’s not as simple as outlined 
above. If you are considering a deed-in-lieu, get a good 
attorney to help you.  We know a few if you need a sugges-
tion. 

All of the above are significant factors in making this 
decision. There are probably 50 more questions that we can 
add to this list based on the property involved, the details of 
your loan and the structure of the borrower.  Call us if you 
would like our help with this type of analysis. 

News You Can Use

To Deed Or Not To Deed, That Is The Question

“Should you �nd yourself in a chronically leaking boat, energy devoted to changing vessels is likely to be more productive than energy 
devoted to patching leaks.” - Warren Bu�ett 

Going to ICSC?: If you are going to ICSC later this month, please be our guest for lunch on Tuesday, May 19th.  LP is co-hosting a lunch (with Next 
Realty, Manhard Consulting and FGMK) beginning at 11AM.  The lunch will be held at the Renaissance Las Vegas Hotel.  Call or e-mail Tom Jaros, Marc 
Joseph or Keith Ross for more information or to be placed on the guest list.
 
FDIC Website: If you are looking for some information on what is happening in the distressed loan market, visit www.fdic.gov.  There is a wealth of 
information on the website concerning failed banks and their loan portfolios.  Based on what we have seen, the FDIC appears to be one of the most 
active traders in distressed debt, and this is likely to increase as more banks fail.  It won't be a waste of time to get familiar with this helpful website.


