
2 Nor th LaSalle Street, Suite 1300, Chicago, Illinois 60602   (312) 346-8380   WWW.LPLEGAL.COM

I s s u e  N o .  1 2  -  J u l y  8 ,  2 0 0 9

D ISTRESSED REAL ESTATE
report

Quote....Something to think about...

David Berzon   dberzon@lplegal.com
Jonathan Friedland   jfriedland@lplegal.com
Tom Jaros    tjaros@lplegal.com
Marc Joseph   mjoseph@lplegal.com
Jason Neumark   jneumark@lplegal.com
Kimberly Lehtman  klehtman@lplegal.com
William Schwartz  wschwartz@lplegal.com

Given that we are half-way through 2009, we thought it might be 
helpful to give you a quick review of what we have seen thus far.  Set 
forth below is what we are trying, seeing, doing and talking-about-
doing in this market from the borrower’s side of the fence: 

Vacant Land – No one is buying (hopeful signs on the horizon 
though).  No one is lending (no signs on the horizon).  Foreclosures 
are moving quicker than other product classes. Deficiency judgments 
against guarantors are plentiful.  Bankruptcies have been unhelpful. 

Foreclosures – Default letters come promptly, but actual case filing 
is slower.  This is caused by the courts (in some respects), but 
over-all market instability and overwhelming volume is contributing.  
Foreclosure defenses are rare, but have been creative (e.g. the 
credit collapse is a caused “force majeure" event or has caused 
"impossibility of performance”).  Too early to tell how well these will 
work. 

Forbearances – Lenders are willing to discuss forbearances on 
many different terms.  However, most (if not all) require a monetary 
recommitment to the asset.  Principal paydown, interest reserves, 
other reserves, fees and interest rate modifications are all fair game.   
Because of liquidity issues, the lender's forbearance requirements 
most often exceed the borrower’s forbearance capabilities.  If a 
forbearance can be structured, the term is usually shorter than 
needed. 

CMBS Debt – Shoe is dropping, especially in retail.  Special 
servicers are overwhelmed and uniformly unimaginative when it 
comes to work-outs.  Much of this  results from the nature of CMBS 
debt.  Movement is starting at the Federal level to relax REMIC rules 
to provide  more flexibility.  Will it come soon enough?  Default rates 
continue to rise quickly, especially in retail and hotel sectors.  CMBS 
lenders are using the “bad-boy” guaranty to its fullest potential.  
Defaulting borrowers need to understand and respect the limits of 
their carve-out guaranty. 

Bankruptcy – Many people want to talk and learn about it.  However, 
we have not seen many use it.  The larger players (GGP, DBSI, 
Extended Stay) use bankruptcy to deal with their multi-layered capital 
stack.  The average deal, though, has more barriers to entry, includ-
ing cost. 

New Deal Debt – No surprises here, read any paper.  Few banks are 
lending, but there are some.  Bank debt comes with recourse - plain 
and simple.  If your multi-family deal qualifies for a Fannie/Freddie 
loan, it can get financed (this is a bright spot in the market).  Leverage 

is low across-the-board (50-65%).

New Deal Volume – We don’t want to jinx this, but clients are starting 
to transact.  Cap rates are expanding and deals are being structured 
to accommodate with required yields and leverage restrictions.  JV 
partners are working together to the extent possible. 

Dry Powder  - Many of our clients (and other opportunistic investors 
who are not yet our clients) continue to keep capacity available while 
waiting for better pricing, stability and deal terms.  There has been 
more talk lately of coming off the sidelines, but distressed deal 
volume continues at a less than vigorous pace. 

Loan Purchases -  Many clients are willing to step into this void (with 
proper representation of course).  Big government financed FDIC 
deals are happening and one-off deals are happening quietly.  
However, in most cases, it becomes clear very quickly that the differ-
ence between the “bid” and the “ask” is insurmountable at this time.    

Borrower Psyche – Almost across-the-board, borrowers have 
accepted the reality of today’s market and are looking for rational 
solutions for their troubled assets.  They have an appropriate level of 
commitment to the assets that can be saved and also recognize that 
yesterday’s equity in other assets is gone (possibly never to return).  
Rational borrowers are an important component to recovery.  

The two quotes from Einstein above highlight the point of this issue 
of the Distressed Real Estate Report.  We speak with clients (and 
potential clients) constantly about our real-time experience in this 
market, thereby conveying “market knowledge”.  However, today, 
imagination may be more important than knowledge.  Objective 
market facts are well documented.  Our experience mimics the 
market.  Imagination, though, is needed to jump-start reasonable 
work-outs of those troubled assets that can be saved.  Imagination 
on all sides of the work-out table.  Knowledge of the problem without 
the imagination to solve it has created the current stagnation. 

Part 2 of “What Are We Seeing” will be from the lender’s side.  There 
will be some similarities and some notable differences.  Look for Part 
2 to follow shortly.  In the meantime, call your LP lawyer in order to 
discuss any distressed situation your imagination may dream up.

News You Can Use

What We Are Seeing - Part 1?

“The only source of knowledge is experience.”  
  “Imagination is more important than knowledge”      - Both Quotes From Albert Einstein 

Distressed Real Estate Summit (July 28th) – LP Partner Tom Jaros will be participating in the legal panel at the Distressed Real 
Estate Summit being held by the Illinois Real Estate Journal on July 28, 2009 in Des Plaines.  Call Tom Jaros or go to  
http://conferences.recg.com for more information.


