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You know how when they do a dangerous stunt on TV the announcer 
always says in a deep and concerned voice, “Do not try this at home 
– these are trained professionals.”  Well, the same thing can be said 
of buying a defaulted note and mortgage or buying real estate at a 
foreclosure sale – except maybe we don’t use the deep voice 
because it’s not life threatening. It is, however, a potentially danger-
ous business venture if you don’t know what you are doing. Below 
are a few factors you should consider when deciding whether to buy 
at a foreclosure sale or buy the defaulted paper from the lender. 
Please be aware though that this is a general analysis and that each 
loan may have fact specific issues which could change your decision.

WHEN TO BUY THE PAPER 

Most investors should consider buying the defaulted note and 
mortgage if some or most of the following factors exist

1.   You know the borrower 

2.   You have a good relationship with the lender (who might give   
you insight into the deal) 

3.   Your risk tolerance is pretty high 

4.   You are not afraid of litigation (foreclosure with delays, affirmative 
defenses, lender liability claims etc.) 

5.  You are ready to spend money on attorney’s fees (for litigation) 
 
6.   You have a good lawyer who can review the entire loan file and 
process a foreclosure case 

7.   There is a good possibility of obtaining a deed in lieu of foreclo-
sure from the borrower 

8.   You are prepared to accept payments from the borrower at the 
note rate of interest and accept that you may never get your hands on 
the property 

9.   It is early in the default scenario and you want to capitalize on "off 
market" advantages 

10.  Hoping to pay less than at foreclosure 

11.  You want to put yourself in the position to control the sale and 
keep other bidders from winning the property (i.e. You will be able to 
bid the entire amount of the mortgage debt at the foreclosure sale)

WHEN TO BUY AT FORECLOSURE SALE 

On the other hand, an investor should consider buying at a foreclo-
sure sale if some or most of the following factors exist:

1.  You know the property well, but not necessarily the borrower 

2.  Your risk tolerance is lower 

3.  You have been able to inspect the property or you have no fear of 
physical damage being done to the property by the borrower or 3rd 
parties 

4.  You have a good lawyer who can review the pending foreclosure 
case and all title and property tax issues 

5.  Your lawyer has assured you that you are buying free and clear of 
all liens except real property taxes (or other liens you are willing to 
take subject to) 

6.  You are prepared to pay a little more than if you bought the 
defaulted mortgage paper 

7.  You are willing to invest some time and money in completing 
diligence with the possibility that you will get outbid at a foreclosure 
sale 

8.  You can close all cash within 48 hours of winning the auction

Buying in either scenario requires that you have your own money or 
a sophisticated lender who also understands the foreclosure process 
and the risks associated with buying paper or at auction.  In both 
cases, doing your due diligence is imperative to reduce the many 
risks that could strike if you are not careful.  When you buy paper, you 
may be up against defenses by the borrower that you did not know 
existed, problems with the loan documents, the title, or possibly even 
some lender liability. There are too many problems that could arise to 
list here. When you buy at a foreclosure sale, you could be buying a 
property subject to large overdue real estate taxes or liens that were 
inadvertently not foreclosed - plus there may be other bidders 
boosting the price.  So, if you are interested in buying paper or 
bidding at a foreclosure sale, let us help you out with the diligence. 
We are trained professionals. 

What To Buy? Paper vs. Property

“Opportunity is missed by most people because it is dressed in overalls and looks like work.” - Thomas A. Edison


