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A few days ago, we gave you a peek into what we are seeing from a real 
estate borrower’s view point.  Today, we spin 180 degrees and show you 
how lenders have viewed the distressed real estate landscape during 
the first half of 2009:

Vacant Land: Two days later and nothing has changed. Lenders are not 
lending against vacant land and probably won’t for a long while.  We 
represent several lenders who face the prospect of owning (or already 
own) large tracts of vacant land and they know the value of these tracts 
has decreased dramatically since loan origination.  That being said, 
lenders are not accepting the very low offers that are being made by 
opportunistic buyers. However - unlike 9 months ago - offers are being 
made. There are some cash buyers out there at very low prices (10 – 30 
cents on the dollar).  Lenders that have come to grips, or desperately 
need cash capital, are starting to make deals in the upper end of this 
range. For the most part though, banks and buyers are at least 20 cents 
apart on the dollar for this asset class.

Foreclosures: Lenders are slower to file, preferring to try to work out 
extensions or accept deeds-in-lieu of foreclosures. However, they are 
not afraid to file and we have seen a slight up-tick in filings lately.  Banks 
are not just going to roll over for borrowers and guarantors because the 
market stinks.  They are checking guarantors’ assets and determining if 
there is anything to pursue.  If there are assets, the bank will not simply 
release guarantors in exchange for the deed. Side note, just because a 
bank took TARP money does not mean they have to let a guarantor off 
the hook. It doesn’t work that way.   

Receiverships: Most foreclosures (except vacant land) are also 
accompanied by the appointment of a receiver. Banks like the insulation 
from liability that a receiver provides, and receivers are professionals 
capable of handling day-to-day real estate management issues and 
decisions. Receivers are generally charging between $250-350/hour.  
Foreclosures of unfinished residential developments and broken 
condos are particularly likely to have a receiver.  

Forbearances: Banks are willing in most cases (absent fraud) to enter 
into forbearance agreements. Most are requiring interest payments 
during the forbearance period or something close to that.  Most forbear-
ance agreements also contain either a deed-in-lieu of foreclosure or 
consent foreclosure at the end of the forbearance period if the loan is 
not repaid in full.  Forbearance periods are generally 3 - 6 months long. 
Many forbearance agreements also contain sale parameters under 
which a borrower must try to sell or refinance (and, in the case of condos 
and other for-sale housing, reduced list prices).

Bankruptcy: Not many borrowers are filing. Most are working things out 
without having to file.  Unlike the past, the prospect of bankruptcy does 
not scare banks. They know how to deal with bankruptcies and they 
realize that the borrower will spend a lot more than they will in bank-

ruptcy. Unless there is a really good reason to file, try to work it out with 
the lender.

New Loans: Well, new loans are not exactly flying off the shelves, but 
there has been an increase in new loans over the same time period a 
year ago.  A few lenders are out there picking and choosing the best 
borrowers and the most viable projects.  It is a lender’s market.  SBA 
guarantied loans (504 program) are pretty active as well. All new loans 
must have guaranties and loan to values are in the 60-75% range 
(except SBA 504 loans). Also, banks love deposits – that has not 
changed.  If you have some money to park, you just became a more 
attractive borrower by offering to keep a deposit with the lender. 

Loan Purchases: Our last DRR was accurate. Many people think 
banks will just sell their paper at steep discounts. They will sell at a 
discount, just not as steep as the offers that are being made right now.  
Also, banks are generally unwilling to reduce a loan balance and let the 
existing borrower stay in place.  Reducing the loan while keeping the 
loan in place with the current borrower is often a lose-lose proposition 
for the bank.

OREO:  Not the cookie, but “Other Real Estate Owned”.  Banks hate the 
taste of OREO. They are not in the real estate ownership, operation, 
leasing and disposition business. They want it gone. However, banks 
have shareholders scrutinizing OREO values, just like the bank regula-
tors do. Would you give something valuable away just because you 
classify it as something you don’t want? Probably not. If it has value, the 
bank will want to recover the value (or something close to it).  So, just 
because it's OREO, don’t assume the bank will accept a low-ball offer.  
Banks are standing pretty firm right now on prices (which are supported 
by appraisals and broker’s opinions, in most cases).  Contrary to market 
suspicion, banks do have a good idea of what their OREO is worth in 
today’s market. 

Bottom line on the current state of affairs is that banks are making deals, 
just not ridiculous deals.  Banks are working with borrowers, but they are 
not simply letting viable guarantors off the hook.  As always, our advice 
is to talk to your lender if there is a problem. Our further advice is to 
always seek counsel before you speak to your lender.  If you are a 
lender, seek counsel before speaking to your borrower.  A document 
review by counsel is always prudent so that each side knows the lay of 
the land before laying down the gauntlet.   

P.S. LP lawyers love to read documents.  
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What We Are Seeing - Part Deux

“As a general rule, the most successful man in life is the man who has the best information.”  
                                   -Benjamin Disraeli

Our �rm slogan – Unusually Good – has caught us some �ack over the years.  However, maybe we were on to something….did you know that?:
 - The LP Real Estate & Finance Practice Group was recently ranked among the best in Illinois by Chambers USA. 
 - The entire �rm was just named to the inaugural Mid-size  “Hot List” by National Law Journal.  


